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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Docket No. AB-6 (Sub-No. 470X) 

BNSF RAILWAY COMPANY 
DISCONTINUANCE OF TRACKAGE RIGHTS EXEMPTION -

IN PEORIA AND TAZEWELL COUNTIES, ILLINOIS 

NOTICE OF TAZEWELL & PEORIA RAILROAD, INC. 
TO PARTICIPATE AND 

REQUEST TO ACCEPT LATE-FILED REPLY 

This discontinuance exemption proceeding was commenced by BNSF Railway Company 

("BNSF") with the filing of a petition for exemption on February 16, 2010. Toledo, Peoria & 

Westem Railroad Co. ("TP&W") filed a reply in opposition on March 29, 2010. Under 49 CFR 

1152.25 any interested person may become a party to a discontinuance proceeding by filing 

written comments with the Board. Becatise the trackage rights BNSF seeks to discontinue are 

over a line of railroad currently leased to Tazewell & Peoria Railroad, Inc. ("TZPR"), TZPR is 

potentially affected by the proceeding and wishes to become a party to the proceeding and to be 

heard. 

TZPR supports BNSF's request for a discontinuance exemption as discussed more ftilly 

below. TZPR could not have anticipated that TP&W would oppose the formal discontinuance of 

these trackage rights since the underlying agreement for such trackage rights was terminated 

almost 30 years ago. Accordingly TZPR did not file a reply within the time stated in the Notice 

of Exemption issued by the Board served on March 8, 2010. In light of TP&W's opposition, 

TZPR believes that it now needs to formally participate in this proceeding, and hereby provides 

notice ofits intent to do so. The Board's Notice of Exemption indicates that it will issue its final 

decision by June 4, 2010. Accordingly, allowing TZPR to file a reply to the filings on record 
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within 20 days after TP&W filed its reply will not delay the consideration of BNSF's petition for 

exemption, or prejudice any party. 

Reply 

The background of this transaction and the underlying trackage rights has been set out by 

BNSF and by TP&W. A copy ofthe trackage rights agreement dated April 30, 1971 among 

Peoria and Pekin Union Railway Company ("PPU"), Toledo, Peoria & Westem Railroad 

Company (predecessor, to TP&W), and Burlington Northem, Inc. (predecessor to BNSF) is 

attached hereto for the Board's reference. As noted in previous filings by BNSF and TP&W, 

TZPR is now the lessee and operator ofthe lines of PPU. 

It is critical to note that since Jime 1, 1982, the trackage rights have not been used. As 

noted by BNSF, the agreement was terminated by PPU in accordance with the terms of Section 9 

of the trackage rights agreement. That section also required BNSF to file with the ICC to 

discontinue the trackage rights. Although it appears that no filing was made at that time, BNSF's 

petition is consistent with the requirements of the terminated agreement Currently there is no 

effective agreement to cover the trackage rights BNSF seeks to discontinue.' 

Since 1982, after termination ofthe trackage rights agreement, BNSF has been delivering 

mixed TP&W/PPU (now TZPR) traffic to TZPR. The traffic is then sorted by TZPR - TZPR 

sets out the traffic destined to TP&W, makes up a train, and delivers it to TP&W. When TP&W 

brings back cars to be interchanged to BNSF, TZPR combines the traffic with its own traffic 

destined to BNSF, for pick up by BNSF. During 2009, TZPR interchanged just under 2700 cars 

' ' It is not clear that any of the current railroads involved would have any rights under the 
terminated agreement in any event. Section 12 prohibits the assignment ofthe agreement and the 
rights without the consent of PPU. TP&W has not provided any evidence that PPU agreed to the 
assignment of rights from the original parties to the current TP&W or BNSF. 
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of traffic with BNSF for customers served by TZPR, in addition to the BNSF-TP&W 

interchange traffic. 

/ Under Section 10502, the Board must grant an exemption when it finds that the 

application of in whole or in part of a portion ofthe ICC Termination Act -

(1) is not necessary to carry out the transportation policy of section 
10101 ofthis tide; and 

(2) either-

(A) the transaction is of limited scope; or 

(B) the application in whole or in part of the provision is not 
needed to protect shippers from the abuse of market power. 

49 USC §10502(a). 

TP&W argues that additionally with abandonments, the railroad must also demonstrate 

either that there is no longer any need for service on the line or that the line in question has 

become a burden on interstate commerce. TP&W Reply at 5, citing The Indiana Railroad 

Company - Abandonment Exemption - In Marin and Lawrence Counties, IN, STB Docket No. 

AB-295 (Sub-No. 7X) (served March 26, 2010). Although this additional requirement has not 

consistendy been required in ail abandonment cases (see Minnesota Northern Railroad, Inc. -

Abandonment Exemption - In Roseau County, MN, STB Docket No. AB-497 (Sub-No. 5X) 

(served January 22, 2010), slip op. at 2), it definitely has not been applied in recent 

discontinuance cases. tSee CSX Transportation, Tnc. - Discontinuance of Service Exemption — In 

Clark, Floyd, Lawrence, Orange and Washington Counties, IN, STB Docket No. AB-55 (Sub-

No. 698X) (served April 7, 2010), slip op. at 4; Bi-State Development Agency ofthe Missouri-

Illinois Metropolitan District — Discontinuance of service Exemption - in the City of St Louis, 

MO, STB Docket No. Ab-331 (Sub-No. IX) (served Febmary 19, 2010), slip op. at 3. Further, 
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where the discontinuance is only of trackage rights (as is the case here), where after 

discontinuance there will still be service available over the line, and where no party is arguing 

that the line should or would be removed from service, the additional requirement is certainly not 

relevant. Since TP&W has not shown that BNSF's proposed discontinuance fails to satisfy the 

standards for an exemption under Section 10502, the exemption should be granted. 

TP&W has not demonstrated how or why rejecting the exemption and requiring an 

application is necessary to carry out the transportation policy of 49 USC 10901. Such a 

requirement would add unnecessary cost and 'time, and would not provide any additional 

information for the Board's consideration. This, is a straightforward situation where BNSF is 

seeking discontinuance of three miles of overhead trackage rights, as required as a result of the 

termination of the underlying trackage rights agreement. As all parties acknowledge, the 

trackage rights have not been used by BNSF (or its predecessors) since the agreement was 

terminated as of May 31,1982. Since that time, the traffic has been handled efficientiy through 

PPU, and now TZPR as the lessee of FPU's lines, without any adverse effect on, or complaints 

by, shippers. 

The discontinuance is clearly limited in scope. The trackage rights in this case were 

overhead only, so there are no local customers that would lose service. Further, since BNSF has 

not used the trackage rights since 1982, there will be no change in the service to shippers, and 

shippers will receive the same service as has been provided for the past 28 years. 

Additionally, shippers do not need to be protected from an abuse of market power from 

the discontinuance of these trackage rights. Although TP&W asserts tiiat shippers under the 

current arrangements get slower service because of the current arrangements, clearly shippers 

have been getting the same service for many years, and significantiy, none of them have 
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complained in this proceeding. In any circumstance, the trafllc interchanged from BNSF to 

TP&W and TZPR will still need to be separated by one ofthe carriers meaning that there will be 

no cost savings to be passed along to shippers by changing how the traffic is handled. Further, as 

explained by BNSF, it is not clear that shippers would get any faster service if the trackage rights 

were used. If TZPR were not handling the combined traffic, then BNSF would need to perform 

the blocking service now performed by TZPR before traffic could be moved to TZPR and 

TP&W. Alternatively, all of tiie traffic could move fixjm BNSF to TP&W where it would then 

need to be blocked and the TZPR traffic moved back to TZPR. In this scenario, TP&W's traffic 

might be received more quickly by TP&W, but it is not clear that its shippers would receive 

quicker service, and TZPR's traffic and customers would receive slower service.^ 

Finally, if the discontinuance exemption were denied, the parties (TZPR and BNSF) 

would need to enter into a new trackage rights agreement since there is no currently effective 

agreement. The parties would need to either agree on the appropriate current level of trackage 

rights fee, or if they were unable to do so, or the Board would be asked to establish the fee. 

There is no evidence to suggest that the fee would be substantially less than the intermediate 

sv^tch fee cunentiy being charged. 

^ TZPR interchanged just under 2700 cars with BNSF in 2009, almost the exact same amount as 
TP&W did. 
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For all of these reasons it is clear that BNSF's petition for an exemption to discontinue 

the trackage rights should be granted. 

Respectfully submitted. 

Dated: April 16,2010 

THORP REpD & ARMSTRONG, LLP 
One Conunerce Square 
2005 Market Street, Suite 1000 
Philadelphia, PA 19103 
(215)640-8500 
ehockv@.thorpreed. com 

Attomeys for 
Tazewell & Peoria Railway, Inc. 
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VERIFICATION 

I, Spencer D. White, President of Tazewell & Peoria Railroad, Inc., verify under penalty 

of perjury that statements contained in the foregoing document are true and correct to the best of 

my knowledge and belief. Further, I certify that I am qualified and authorized to file this 

Verification. 

Executed on April 16,2010. 

^TKJ^ 
Spencer D. White 
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CERTIFICATE OF SERVICE 

th 

I hereby certify that on tiiis 16 day of April, 2009,1 served a copy ofthe foregoing by 

email on the following: 

KarlMorell 
Of Counsel 
Ball Janik LLP 
1455 F street, NW 
Suite 225 
Washington DC 20005 
kmorell(5).dc.billp.com 

Louis E. Gitomer 
Melanie B. Yashin 
Law Offices of Louis E. Gitomer 
600 Baltimore Avenue 
Suite 304 
Towson,MD 21204 
lou gitomer@verizon.net 
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• opeiratee â railroad system within as«i in ths v ic in i ty of Eaat 

]' •' Peprifi;, I l l i n o i s , for the ptirposs o£ hMndliag raad feavil t ra in^ j 

•̂̂  • interchiMLtrgiTjg carjS tO' and fram c«3:taini road hattl cars:i©a?.̂  aud 

;-. •̂ -" ssirvirkg various Industries in sUch ar^as; arid 

v'''^/N WHEBiSiSj, THM EMilsoad Company's main l ine baridge ov©* the • 

^̂ ' Si I l l i n o i s Elver betwaew Papria aad Eaat Peoria h:as> been damaged t© 
• •- Y. : , . 

.•/ji?5j- • ths paint «rhsre I t i s not feasibtj ' economic to rfe^^r it^jaiiia 

•'••-J'i'Mt ' WHEaE&S.,'Unl©fi Gompaxjy ptifta and opajratajB a b r idge and coaaeetiAj 

•••• £acil i t i&'$ cap^bl« a£ handliBg TK;W'a througji t r a i n movsmSirt: ovar 
i * . ' / . 

• s _ . • 

the I l l i n o i s River as t«sll as i t s direct conmectilons «4ith ths 

BteriiHg-to.n-.o . : . . • ' • 

WHEBES.3, TP&W Rai l road CcsHnpsay and t h e BUrllngton.'ttQM das i r e 
, \- . , : ; ' to maintai-n. d i r s c t i-nte£chas:^g.e itt Paor ia from t h s BarllTvgton' -." 

^ J l ' 
' • ' • . ' " 

to tha T3?&W Rslil^oad CoEij>3,tiy upon and oTi«sK'''tbat |i©rt:Cort of tha. 

•'. itoiipB Cc»r&j?jati.y*8 t r ack aa shown by a r&d iinei ext«.iiditvg from 



pigtlnt A to pcoiut D, marked Exhibit A. a.ti?a0hg:d hereto and'Aiads 

\ ' . a part he r̂t̂ pf ̂  for tha pvixpoaet of mstklng intsrchfi^e daliyarie? ' ; 

• .'. in Ea^t Peoria^ Ulinpliaj from; ths E^slingtoii to tha TP&W Kallroad 

-. •••'domptoy; and ^ ", - " 
• ' • • ' . ' . ' ' . ' . • * ' 

• ]: '• •". . ĴHSRtTAS, tha Union C&tapmsf i s willing t a allow interdhansa 
' . ' . • > ' i ' . , • • ' 

"•:!=. dfiiliverles to the TP&W Railroad eou»pany upon and stilJject to th© 

.."-'>-''term£i'£ind conditions hereinafter set fprth.^' 
: • . ' • • ; • ; • • . • . : . . . . . • ' . . •. 

. ••/ ;":'..'• • •• '• UdW, THERHPORB, Irt CoaeAderation of ths pr^joisea and the 
• •- ' ' \ .-. . . ' • . : 

\ mutual .and dopfindsnt coveiiants h&relnaftrer aet forth,- ths p$r t lss 

,'>:'; hsJiSieto agrea, as fallows: 

A'. • / !•• PHBLiq AUTHORITY: ApgKoyM..' ' • 

Ths par t ies , or anyone, AA may be appropriate, shal l make 

: application to th& In t s r s ta t^ Commsfrce Gofiaolsflon and any other 

;. public'body Soit any necessary atfthority tcf cars:;^ out the tr^aacfelon 

's: . desoribsd. This jSigreement shal l becoae operative and effective-^.s ' 

,. • of tha date of e:!£ecotiQn of t h i s contr-act under EmargeAcy ORDER ' 

"&&, 104€, iWsn&d by tibe Int^rrstata Commsrcts Gommls'sicin^ Q&xrvlcQ 

date July 7, 1970, effs'ctiva 12:D1 a« m. July ft, 1970, panding 

.- . •' approval .of the lntersta;te CoHsasrca COnniissiOn* If tha In te r s ta te -
« - • - • " • • , ' 

..',' Commeree Oooanission ddsa nvt. approve ths transaction hsra describsd, 

tha parti&ja horeto virill' be bound by ths.* -̂terms of t h i s agreeciant 

.' ' . dnsring tha interim pnriod* 
•. 2. TR6L€iQ\dE IJIGHTSj 

*' * ' t 

i ' .;.. (a) Union Conspany hereby grants ttnto ths Burlington 
r .'• ; ' . - * • . ' • 

'.•••••••• tha r ight fco opsrAts i t e ensinss , ciarB and t ra ins ;ovs3i:-that px>rtio« 



; ;• of the Union Company's traclc as shown by a rad lin^ bet^fsen points 

• .. A and D, 'a distance of approxiaaataly 3,00 niil^s, whieh' ttaekif 

• are for convenience hsreina£.tar refi^rred to as ths jo in t tracks*. 

<b) The tfnlon Conmany reeferves the right; at any and a l l 

. ' ' . • clbisfi to admits ^ 4 to ccmtlmie td admt oth^t i^aiU^oad companies 
•'. ' . . - - ' 

'". -to Use the jo in t tracks a-s i t may se^ f i t , -and the Burlington's 
'•- • • ' • • • * „ • » ' • ' 

. ' , qualified use tfh&v&oS shall- be jo in t and in coiismon wjitlii the UnioTi 

•y, 'Company and stich oths? rail^'oad- corapaniest thair respective eucicesaors 

and a&'signs^' . ' 
'. ' ' > . 
>•. ..•; • (e.) The Burlington. shall not haVe' the riĝ it under the 

' • • ' . ! . • • . ' 
.i ; . • I I. 

foregoing grant to serve industr ies now located or which in the fiitjare 

may, be located adjacent to o r connected with the jo in t track* Ths 

/ .• Burlii®ton*s «iso Of the joint: tracks shall be ©lily t&r tdia purpose 

.} of' bridging, i t s Interchsiige del iver ies of t r a ins , en'gines and cars-

. • • to tha yard of the TP6W Railroad Gompaay in East Peoria, I l l i n o i s , 

'•'' from Point A to Point D, 

3.. OPEBAJTlOiS AUD MiyTSmglCE OF TBg JOIMT R̂SACiKS AMP FACItlTISgi ' 

(a) The operation,. mainteiLii^ce, repair and remsvral of said 

'j...: j o in t tracks and f a c i l i t i e s shal l be by and under the- exclusive 

... i ;«; direction and control of thst Union Company. The Union Company 
'•.".:i'•'•••.• . . , • . • • • . . • • • • " • 

... ;'. shall ba boxmd. to use only reasonable an'd customary care, . s k i l l , 
• • • • , • • ' " • • ' • • 

• and diligence in the Operation, maintenance, rspaiir and renewal • • 
' ' • ' . ' . . ' ' • . ' ; • ' - • ' ' . , 

.. vof said joint feraeks* and anythtftg herein to t h s contrary "nptwith- •. 
" • . • ' . • ' . ' . • • . . . • . • • . . • ; • . . . . . : . . . : • > , • - , 

:': • standing',- tlie. Burlington sha l l not , by reason of any defect" in. said 
'• . • • . . . . . • • • ' % , : . . ' -

. . "it-



11 ' * ' , 

,1 jo in t tracks* or by reason of tha failuri3:..'o£ nesglect: of the Union 

Cbmpany to repair such dafoct, have .or nink@ against che Union 

GCmpsaxf any eduss of action, claim or deotand, for any loss^ damage, 

• destruction, injury or dâ gith vhafsp^ver^ arlsir^- £rcm sueb defect, 

n%il&et GS t^iXvs^] m^ t;h@ SrirU-ngsos ^KQS%§sly TSQX '̂S&U thi& ynlQn 

Comrpim.y from any and a l l claims or devonndg on account of any sUQh j.^ 

'.'•. ,' loss , damage, destruction, injury, or death jsuff&red or incurred' 

'>'{•"••; by the Burlington ar is ing from such defect, neglect or fa i lu re . 

• ' . ". Neither party hereto shall under any eircuftistatnees srislnsg out of 

;.' . . the operation of thia agreenient. have or vaake any cl̂ a-iia ag^ainst 

the other party for logs' and damage of any kind caused by or 

result ing frosi interruption pr delay of i t e bt\slne^s« 

/ . (b) The movetssnt of engines, cars and t ra ins of the Burling* 

ton on said j o in t fxacks shall be in ^cordance wXtix tha ŝ tme rul&s 

and ragul^itioas as ar«i no^ or may be hereafter established by ths 

.Union Company for rttovement of i t s engines, cars and t r a in s . Th^ 

Burlington's trainm.sn and enginsmen proposiTig to run englnss or 

t ra ins on said j ^ i n t t tack shall from time to time be required to 

be csiamin^d an rules of ths Union Cofiipa.ny, and th$' Burlington 

shall not permit i t s traincnen or enginsiAsn to so iTOrk upon said 

jo in t tracks tmt i l such entployees have he^n examined on the ' 

Union Company's rules and recfetved from i t a ee t t l f i cd t s evidencing 

i t s satis.faction w:Lth the regvdts of such ©Kaiaination. In ordar 

to fai i i l i ta te th i s ivaquiretcsnt, tlv5 Union Company wi l l qualify 

' • f t -
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• , • one or moTe of the EnrliHjgton's ettpsrviso*y officers on said 
' ' • • , . . ' . . . . 

• * . . . 

.'.., rules and regula:tions and such eupgrvisory offieisr or officers so 
• • • • ' * ' . : ' • . " " . ' • ' * ^ " . 

. qua l i f i ed shall examine a l l employsea of ther Burllngtpn engaged 
" • • • ' ' < • . . ' 

•̂  irijQt: connected ^ i t h t:h(Si operation of t r a ins javet the jo in t txsieki, 

,':' - (c) . Should any englnp or car a£ the Bisrlington be derailed 

. -/.'or djiniaged while being oparfitcd on said jo in t trdcks,^ the same 

••-•:":" shal l be pScked up aiud removed by the Union Gompany, atid the co^t 
1 " " • ' . • • • 

and.eKpanse thereof shall be borne and assumed by the Buirlington« 

• 4 . mMlMAJU- AMD ^HTAL CUmSSL gOg .TSACKĵ GE. RlQtCgSt 

- •• •• <a) llie. TPŜ J l a i l road Company, in ordsr to maintain 

'• -interchange delivari-os direct ly from Che Barlington to the TP&W 

. Railrbad Company, hsr'eby agrees to assntns th$ trackage l i g h t s 

.•expsmes itS ths BurliKg.£oa accruing to th© Uaiow Company £or-sucjU 

•.';' interchanse delivarl&s. "••"• 

•• •'.,. (b) The TP6i? R&dlroad Corapanjl' shall pay-monthly to the 

''. IMiOn Compaaciy I t s proportion of Isbe es^ianses ijocurred or pegi-d dviTlng 

. tha preceding month by the Union Company for the cost of operation 

'•and maintenanoe (including trances and insurance^ of t rscks , roadbed, 

i ei^ankmsnt, hrldg«s, signals^ in ter lockers.., and e l l other f a e i l i t i a s 

(althongh not herein named) n&cessary for the jo in t operation of the 

' jo in t tracks bat^ireen point:® B and G i n District . 10. Such costs shall 

'.- :be apportxionsd monthly on tha proportion which tbe mwftbeU of uni ts or 

.;' ".cars (loads and empti«a) moved by tlis Burlington ever.said jo in t trades 

bear's to the vhola nusiber o£ un i t s c r cars' (Xoaids and eiopties) moved • 
I ' f 

-iS« • i '.-
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'•.i\T over said joint tracks,in Di^?trict ID. It le understood that cav;s 

.'-r.V dvTitched by the Union Company shall notj b® included. 

;•'••.- t-.' • , •• , 

v-» . "(c) •• 'In addition to the so-called ^tie^lage charges to bs 

•.•i;!'i:. paid as provided in. paragraph 'vCb) of this section, the- TP&W 

• - ' . - • • . 

.1 '.>*•.•.• 

• i - • • ! • ' 

Railroad,GoBip^siny wi l l pay to jtha Unlou Compiany s chssge pf f i f ty ' • • 
• • • . ' . ' . . ' ' ' • • ' 

.cents..(50i^) per freight car (load or empty), caboose, and 
' 1 • • . • . • • ' ' ' • • 

locomotive on a l l intercliangQ movaraents direct ly to the'TP&VJ ' .' 

• Railroad Company frcm tfo« Burlington* I t i s understood .that such. 

cars moving tlirota^h Dis t r ic t 10 wi l l b® charged Against TPfijVJ 
' • * 

'.Railroad Company. ..";'• 

(d) I t i ^ further underetd^s^d and agreed that such charges 

provided to h^ paid by the TP&W Railroad Company shall be subject 

to any change th^t thay be made- hereaf-be? by tlie Directors of the 

Union Company •&•» to the TOethtod o£ determining the jus t proportion 

tO' be charged to each tenant and lessee company, but no change 

-'' shal l bs made that does not uniformly apply for n i l tenant snd lessee 

companies- par t ic ipat ing in such j o i n t eicpengc* 

(e) I t i s undarsfood and agreed that the amiounta herein­

before provided Within, th i s section to be paid by the TPfcW Ri&lLroad 

Goitipany to the Union Company do not in any casa include nir^ cost 

• or e^cpense which the Union Company ipay Incur on acoount of loss 

of or: damage to property or injury tJO Or dfefath of persons, ar is ing 

out of ox in con-cisction with thfe oparation of any engines, t r a i n s , 
' • t ' " • ' • • . " ' • . • . . 

•cars or equipaiifine of tb.a Burlington uport aaid jo in t t rack. 
.i'-y . : ; 
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• :3. PAYÎ yf .BY TtlE TPf̂ î J.RAlLllQ P̂ GOMP̂ Ks' 

^ • • ' (a) Tlic TP&W R:;^ilroad Company siiall make payment to th^ ; 

Union Company srithin fifteen (15) days &£tev preaentation of b i l l s 

o r ' statements due unde^ the tigrms set forth! in S^iCtlon 4{b) and 

(c ) , •hsreof, • -, 

^ <b) 'The Burlington »£ll be required to. fumiish a monthly 

'statement to the Union Company Bho!:?ing the to t a l freight cars 

(loads and empties), cabooses, and locomotive's taovad over said 

jo in t t rack. ! ; • 

(c) All records of thei Burl ing^n pertaining to ths 

•mpvemant of i t s engines., ca r s , and tra5:ns over and upon any part 

of said j o in t tracks shall be op^n £.nd available! to the inspection ' 

of any .duly authorized representativa of th& Union Company a t atjy 

and a l l times, during business hours for tha p.urpdss 0f checking 

and verifyin;g sfeafesasents furnished by cha Burlington' in nceordancs • 

v i th the provisions hereof, • • ' • . • . ' . 

(d.) Th& Burlington TdLll also bs required lk> have i t s crews 

.&an[iish snch addit ional ' t r a in movement in^rmation for each individual 
•* . - • • • 

' t r a in a s ditr^icted by operating au thor i t i es of the IKion Company:. 

6. c^mssm^i ' " • 

Otmership of said jo in t traclfs and f ac i l i t i e s sh^ll remain 
• " • ' * , « ' • 

•in tha Union Oompany.' . . ' . • ' • , 

-7-
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'̂ //» FKCIMg OF LIABILI'gy; 

(alf Burling:tort Northeitn assumes- all risk and lia'bllity for damSajfe 

to its propsertir, trains and employees or to persons, passengers or 

property cn its trains or being carried or herndled by it, arising from 

its use of the tracks and property covered by this contract or from de.-

fects in the fences, track®, roadbed, bridges, building's or other-

projierty of the union Company except as to defects whicli, the Burlington 

northern may have given Union Company no-b-l-ce of and requested the ^ame 

repaired An writing; "-and Burlington Ifdrthern also assumes the risk and 

liability for all claims of every character for damage or injury done or 

caused txy its engines, oara or eroplbyces, wlille on the tracks of •Onion 

Company,, including stock and fire claims and qXaims for' injuries to per­

sons or property, without regard to any concurring- n^glig^nce of union 

Company, exca.pt as herein or in this contract otherwise- expressly pro-

• vided( and Burlington Northern will forevsae- save," indemnify and kisep 

hiarit̂ ess the Union Company from all. suits, actions, co'sts and damages 

arising from or by reason of any of the risks, claims or damages above 

ass.nmed or by reason of any a£:t, neglig&nc'js or failure in duty of the 

Burlington Korthern. or of any of its officers, agents or employees-, and 

will at its own proper expense defend all actions and suits, whether a-t 

law or in equityr which may be brought agiainst Union Company for or on 

account of the acts, negligence or failure of duty of the Burlington 

Morthern or of any of its officers, agents or employees, or which may be 

fOimded upon any o£ the risks, claims or deioands abô ê in this £}aragra.ph 

assumed by Burlington Horthern-/- and will *well and truly pay or cauî e to 

be paid any such suia a-s shall be rectwered therein against tlie Union 

Company. The- Union Company will forevfet save, indemnify and keep harm­

less Burlington JJTorthejrn from all suits, actions, costs, or damages- arisin 

-Q-
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from. Or by reason of, the act A or negligence of Union. Company or any of 

i t s o f f i c e r s , agents or employ&os and not above eissumed by Burlincjton 

iSfortheifii nor £ound.ed on a claim or in ju ry agains t which Burlington 

Hort.ho3:n heis he re in agreed t p p ro t ec t and ind€*anify Union Company. But 

I t .is r-spr^ssly understoed and agreed t h a t Burlington Jilx>rthe-rn s h a l l not 

be regiT[.ired to p'ay the Union Cothpaiiy fpr any dama.ge done t o ifc or i t s 

proper-l:,y, ©r for in jury t o i t s employees o~r persons on i t s t r a i n s by t h e 

t r a i n s qf Burl ington Hertherfl, wh^n such damage has been paused by the 

negligji^nce of Union Company, and t h a t ctsi t o such dawage or in jury so caused 

t h e Union Company w i l l p r o t e c t and save hairmless t h e BuJrJLington Horthem 

from aJ.i claim, loss or damage on account thereof^ provided, hov-^ever, t h a t 

negligence of Onion Company s h a l l not be claimed or considered as such liy 

Burlincjton Northern i f due t o ahy condi t ion o:f or defe?ct in t h e t r a c k s of 

Uhion Qompany o r t h e Jiiainten^nee thereof , i t being the in t en t ion of t h i s 

provisc> t h a t Burlington ISIorthern accepts during the e n t i r e term of t h i s 

agreem.3nt s\x<fa t r a c k s and t h e i r maintenance a t a l l times in their- then 

eoridit-lon.. 

(b) For t h e purpose pf t h i s agreement t he term "employees", as used 

in thl-r": s e c t i o n , inc ludes t he following employees of union Company: 

Operators - Washington S t r ee t , Bast Peoria 

Sv/itchtender - South end of Kast PeoTia yiard 

Dispatchers - . Bridge Toiver, Peoria 

but whi:>, for t h e purpose of t h i s agreement only, are considered J o i n t 

Employfj.est. Al l such Jo in t Employets, while engaged exclus ive ly i n per--

forming grty work o r se rv ices ' for only one par ty h e r e t o , s h a l l be deemed 

the SO\Q employee or s o l e employees of such- p s r t y vmile thus exc lus ive ly 

engagei->. 

- 9 -
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•••;•••' •• .- 8. RIGHT pg TBgtqg&yie^ m DlSg^ULt: ' .. 

' ,-• The r ights herein granted to tlhe IV-SB Railroad. Company 

vand the Burlington are expressly tjondttionad. upon performance by 

': the IF&fl Railroad Company and the Burlington of a l l and singular tha 
• ' * ' • ' • •' . • 

k. - covettdnta atid dgseatuaatg hsi^ain get fo-rfch to be psrSEttajsisd by tha 
' - • ' . ' • . ' ' . 

' TP&VI Railrbad Company and. tha Burlington, In the event the TP6SJ . ' 
' : •/, • . ( - • ' 

.>;..'•' Railroad Company or the Burlington shsll default in the performance' • 
.' ' . • '' •• • • • . 

; ' of any of Its obligations hereunder and''such default shall continue' 

-.'.•: for a period of alsty .(60) days after ths receipt of n&tice 

.•••'thereof from the Union Conspany, the Union COtĵ any shall haVa tha 

. • right; at any time after the dscplrati-en of said slxtjr- (SO") day 

• •:-, p$rlpd to terminece this contract forthwith. 

"9. RI6HT OF TSBMlMTIOHy 

.•;;'-'•";.• - This agreemsnfi shall retaain in full force and effect unless' 

-.! /' •'. and until terminated for cause as her&.lnabove set forth or by muttJinl 

. .V.-,.'..•'.• consent or upon' six (6) months' advance-tnri-tten notice by any party 

';!...;••-,' to the others of its intention to terminate this agreement. The. 

..'..;> : Burlingt'on, upon receipt of any such notice of tennination or in 

the event of termination by mutual consen-'St, agrees to file an 
: i • • • . ' - ' ' ' • i 

•'.; •;•-application tsl-th the Interstate Coorosrce ComniiBsion requesting 

] - ' % • % ' • . \ • • " • ' ' ' ' . ^ - ' . ' 
/...̂"V'.,'. authority to abaiidon the trackage rights' covered by thia agreement 
i-^V; y * ' " ' : . . . . . . '. ' I • 

.•-^v'-i-V"" ' • • ••'.-.•• 

..%i>'f''~ and shall take all proper steps to expedite such proceedings before 
- = • . ' - • . ' • • • * ' . 

. sa id Commission; however, tipon any such tz^rinination finy party hereto , 

• may request any ne&essary authority and f i l e any neceasary applicsatioti 

to abandon th^ trackage r ights cover'ed by t h i s agjrisatiiant and t'h& 

• • • > . 



' p r o c e s s i n g any such request o r a p p l i c a t i o n . ' Ths te rminat ion of 

.• ; t h i s agreement 6ha.ll become e f f e c t i v e on the e f fec t ive date of any 

. --. ^ 'necessary oTCder au thor i s ing the ab$cndPnment of snch t^^ekaga r ighta> 

' . ;• . - .10 . ttBSERV.SD RIGHT OP AB&aDCQaMEglTt 
, . . • - - — ' ' : _ 

;".••'} •. This agreement shall in no way be construed as limiting. 
St.' 

V"̂: : the r i g h t s of the tJnioxt Company t o ^Iscoti^itme I t s o^mer^kip, 

•'.:..•'.maintenance, imparovefflsaatt: o r operatlcnl o i sa id J o i n t tl^acks^ apptitften-; 

. ., ance Si t h e r e t o o r righ£^-0f*-way t h e r e f o r , nor in ^ y \7By l i m i t th& 

• / . • • Union Comparty's'right to abandon a l l o r any p a r t t ha reo f -M any 

' .^'time as i t may sde f i t , provided-,, hotrever, t h a t in case th^^ Union 

-'Cpi^any s h a l l d^igire to abandon a l l o r any p a r t d ie reof i t s h a l l 

> -.-give to. the TP&V Railroad Conipany and the Burl ington wr i t t en no t i ce 

•of' i t s int isnt ion t o do so . 

... .• 1 1 . ' gUBOOEUKNATIOiJI TO TJMIQN COMfifelSTC'S. PIRSy a'gmTGi!̂ ]̂ -: 

Notwithstanding anything t o the ciqacicrary here in contained, 
. , ' " • t « 

>.> k , > 

. ' • \ 

.the parties hereto agree that all provisions of this agreettt̂ nt 

•'-'.< .shall be subordinate and i^bject to the lidiv, terms, and provisions 

of one certain FIRST MORTGAGE dated January I,. 19'50, between Union- . 

- • Company and the United States Trust Compafiy of New Vork, trustee, a^ 

-.•'•.'recorded in Book 374, page 17, in the Office of ths Recorder of 

. Dseds of Taaewell County, Illinois, on Janua^ 23, 19S0. 

'•']•'' 12* Thi:8 agreeEa<mt and the righta granted hereunder may not 
* . ' • • - • * • . . • 

'• be ass igned, conveyfid or tWaos-ferred by the TP&K Rai l road Goc^pany or 

. ••'- . • • "'•• • ' - 1 1 - • !" • • 
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• - > • .. • - • • . • . - . • 

:?.=^0>>4H'''i-"-'-'.i'!s;' 
.«v.:.. y : . ^ a i C - '• -•• • ' - -

••-•'•'(•• •.•.:i^/-

• the'Burlington without the (written consent of the Union Companyj 

except as thus limited this agreement shalL Inulre to the benefit 
• • ! 

of e^d be binding upon the successors of. the part ies hei^etOt 

• *'.•'"% •' . • • ' . IN I-JITIIKSS VIHESEOF, the par t ies heasfeto havia hereunto set 

•-i'rf.'"'''-" tlieiar hands and. seals , as of the day and year fir&t nbove f7ritten« 

• • . V ; . . . . . - ' ' ' . 

' ••"•.-• i • 

m^^M^y9)MA 
SecTs^t^ry 

ATTEST:-

•-I 111 n i i f i I f ! • i tu \mtfni 

ATTEST: 

Sdcretaxy 

Sjaorstarj^ "~ 

PJSORIA m a fF)KIN_njlIDj3 RAILI?AY COrCPAM 

Prissidettt and:t?eneral Manager. 

TOLEDO,. PEORIA,,AHp^STSBH RA11.RQAD COIfl?Afiy 

By 
'president 

I H p i l i l i i l ^ IP I I l l I I I I II* 

BURLINGTCir HOSTfiSEN, I H C . 

\'icei»f!EVioESir "^ 

- » 
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ÛMEtoATOSTE APREEMENT TO Agreement of Apr i l 30 , 1971,. 
between t h e PEORIA AND-PEKIN UNION RAILWAY <iPKPANYj, he re ina f t e r 
r e f e r r e d to as the ."UNION COMPANY", the tOLEDdi PEORIA ^ WES-TERM 
RAIIAQAD eOMPANt, her^^iOafter r^ fe r r^d to as che'*rF^ RAILROAD. 
COMPANY", and the BtlRLINGTON NORTHERN, INC., "hereinafter r e f e r r ed 
t o as the "BURLINGTON." 

WITNESSETH 

WHEREAS,, the p a r t i e s h e r e t o on April. 30, 19.71, en te red i n t o 

ohe c e r t a i n Agreement respec t ing the handl ing of road haul t r a i n s , 

intercliangiqg c a r s from c e r t a i n road hau l c a r r i e r s and serving 

var idus indus t r i e s in ths E^st Peor ia , I l l i n o i s , a rea and 

WHEREAS, i t i s the d e s i r e of t h e p a r t i e s here to Co.aoasnd 

c e r t a i n provisions of sa id Agreement: 

NOW Ti^RBFOBE, i n cons idera t ion o£ the pretalses and the ' 

covenants here inaf te r s e t f o r t h , titie p a r t i e s hereto agree as 

fo l lows: < • ^ \ 

• 1.. Fcnragraph 4(c) of sa id Agreement dated Apr i l 30^ 1971, I s 

hereby de le ted therefrom and in l i e u thereof the paortics agree 

t h a t the ob l iga t ion of the- tF&H:;BATLROAD C(X[FANX t o pa[y monthly 

i t s proport ion of those expenses inpufr'ed and paf,d the preceding 

month by &e. UNION COMPANY, as s e t fort i i in Paragraph. 4(b) of sa id 
1 

Agreement as hereby amended, s h a l l include, fpr the purpose of f ixing 

sa id proport ion a l l cars de l ivered t o the TPSN RAIIKQ&O COMPANY 

by e i t h e r the. CHICAGO, ROCK ISLAND & PACIFIC BAlLRQAb COMPANY or the 

BURLINGTON and CP be So chargeable I n proportion t:o the- movement 

of such c a r s in the d i s t r i c t s in which su^h cars mov<&. 

2\ In a l l other r e s p e c t s , the terms and 'provisions of s a i d ' 
"BDELaafGlOtf B0R!SHEB5i 



J • » ^ 

Agreement of Apr i l 30^ 1971, s h a l l remain iki f u l l for^^ and 

e f f e c t . 

IN WITNESS-WHEREOF, the p a r t i e s here to have hereunto s e t 

t h e i r hands and s e a l s , as o£-' the day and year here in s e t f o r t h . 

Dated t h i a / ^ - ^ d a y of s J t / A / ^ ^ ^ 1974. 

ATTEST): 

PE6RIA AND PEKIN ̂ UNIDN RAIUHAY GOiJPANY 

P]fe's£d<^h£ aiid Gi^niral Mianager 

S e c r e t a r y . ^ P&PU Ry. Co. 

ATTEST: 

' & > A ^ 
. Secretary-^ TP5W RR Co. 

TPLBDO, PEORIA AND WESTERN RAILROAD .' 
COMPANY 

BY: 
President: 

ATTEST: 

•/i^ST.Secxetary - Bur l ing toff 

BURLINGTON NOR!mERN, INC. 

Vice-President "̂  

G3SL3U|£Ca)>B>U-

"BUHI,I3Sr6T-QH BDHiSEBJ^ 


